 Board of Zoning Appeals

Munson Township
Minutes of July 20, 2006
Chairman Dennis Pilawa called the meeting to order at 6:32 p.m. Bobbie Nolan, Lonny Beck, Sophie Horvath, Lucy Longo, Alternates Richard Wright and Gabe Kezdi, Secretary Paula Friebertshauser, and Court Reporter Jill Kulewsky were present. The Pledge of Allegiance was said. 

Mr. Pilawa asked those people who hadn’t signed in to do so. He indicated the agenda was on the table. He explained that the Board of Zoning Appeals is a quasi-judicial Board, which acts in the role of judges. They take facts as presented and apply certain standards of law then make a decision. A court reporter is present so that anyone wishing to speak for or against the case must be sworn in for the record. The record is made up of testimony and evidence presented. Anyone not in agreement with the decision of the Board could take the case to the Court of Common Pleas within 30 days after the minutes of the meeting are approved. 

Bobbie Nolan moved and Sophie Horvath seconded to approve the minutes of June 15, 2006, as written. Motion carried.

CASE 06-11: Munson Township Trustees-request to erect Bicentennial Banners throughout various locations in Munson Township. Violates SEC. 1004.8-no sign, temporary or permanent, shall be placed in the road right-of-way.

Zoning Inspector Tim Kearns was sworn in. He read the variance request and violation. Trustee Andy Bushman was sworn in. He explained that Geauga County is celebrating its bicentennial this year. He showed the banner that is being displayed throughout the county. Mr. Bushman said four would be erected at the town hall; four by the Bass Lake Road Park; and two near the YMCA. Chairman Pilawa confirmed with Mr. Bushman that he is not limiting the request to those locations. Mr. Bushman added that the banners are temporary and will be taken down at the end of 2006.

Chairman Pilawa stated for the record that 27 affected property owners were notified. There was no public comment.

Ms. Horvath questioned how the banners are hung. Mr. Bushman showed the bracket that would be used and explained the banner would be attached at both the top and bottom.

Sophie Horvath moved and Bobbie Nolan seconded that the variance for Case 06-11 requested by the Munson Township Trustees be approved to hang flags as indicated and to be maintained as indicated. Upon the roll call all members voted yes – (5-0), motion carried.

CASE 06-12:  Munson Township Trustees-Bass Lake Road between Munson Park (12641 Bass Lake Rd) and Mayfield Rd., Chardon, OH-request to erect a street banner for Munson’s Community Day Picnic as a temporary sign. Violates SEC. 1004.8-no sign, temporary or permanent, shall be placed in the road right-of-way.

Mr. Kearns read the variance requested and the violation. Mr. Bushman present a copy of what the street banner would look like. He explained that the Munson Township Community Day Picnic had 400 people the first year; 700 last year; and estimate up to 1,000 this year. The banner is just a way to get the word out. Permission has been received from Robert Phillips of the Engineer’s office. The banner will be 14 feet high. Mr. Kearns interjected that since the sign has a changeable date it will be for this year only and taken down August 21st.
Chairman Pilawa stated for the record that 11 affected property owners were notified. There was no public comment.

Sophie Horvath moved and Lonny Beck seconded that in Case 06-12 on behalf of the Munson Township Trustees request to place a community day banner for August 19th be approved. Upon the roll call all members voted yes (5-0), motion carried.
CASE 06-13: Debra Leo, 11624 Oriole Pl., Chardon, OH-request to place pool 24’ from rear property line. Violates SEC. 411 Minimum Dimensional Requirements-minimum setback from rear property line is 40’.

Mr. Kearns read the variance request and violation. Ronald Leo was sworn in. Mr. Leo explained his request is for a variance from the back property line of 24 feet from 40 feet. He commented that the zoning is based on an average lot size of 2.5 acres. The Leo’s have 1 acre and the front yard is actually deeper than the back. The driveway is on one side and they would have to clear trees on the other side.
Chairman Pilawa stated for the record that eight affected property owners were notified. He mentioned that a letter had been received from Andy Burt, an aquatic biologist from ODNR and he wondered if anyone were present to speak in relation to that.
Paul Pira, a biologist for the Geauga County Park District was sworn in. He read a letter he wrote regarding the Spring Brook trout. He had spoken with the Ohio EPA and referenced contacts in his letter in regard to potential problems with pool water. Mr. Pira explained that the Ohio Division of Wildlife and the Ohio EPA have done brook trout research and the fish are very sensitive to the release of pool chemicals. 

Mr. Pilawa questioned if 16 feet was that big of a difference. Mr. Pira felt that the bigger the buffer is would be better. Mr. Beck asked how far the stream is in comparison to the property. Mr. Pira responded it is fairly close and presented an aerial view. Mr. Leo commented that the creek is probably about 100 feet from the property. The fence pictured belongs to the Leo’s. 

Mr. Pira asked what the Leo’s intend to do with their pool water in the fall. Deborah Leo explained the water will stay in the pool, and they will be using bromine instead of chlorine as treatment. She was told by several people it is more natural. Also, because she has arthritis she was advised to swim. The pool will be a 27 ft. round pool which holds 17,000 gallons. Mr. Pira commented that the Park District would discourage seeing a potential problem because that area is a state nature preserve for one reason – the brook trout.

Several suggestions were posed – shrubbery or a rain garden. Mrs. Leo commented there is a field of ivy and years of mulched leaves. She said there are three to four homes whose leech fields drain out to the creek, and ATV’s still run back there. Mr. Pira agreed with her that there are other problems in the area but he wanted to speak to this issue and discourage a potential problem. Mr. Leo explained their property is flat and then there is the ravine. 

Joe DeAngelo of Oriole Place was sworn in. He explained he has known the Leo’s for years and they have been first class neighbors. He felt the biologist has not shown any shred of evidence and he questioned acid rain. Mr. Pira responded he has been involved with surface runoff in Spring Brook this past spring with gas line drilling on the corner of Wilson Mills Road. He mentioned a call made regarding a surfactant and one-half hour later there was five feet tall soap film. The surfactant gets into the stream and breaks up clay. Mr. Pira mentioned there is literature describing the chlorine’s effect. Mr. DeAngelo again reiterated there was no evidence, and the Leo’s are looking to add to their quality of life.

Mr. Beck commented that Mr. Pira’s letter should be considered evidence. Mr. Pilawa added that he is willing to give leeway to Mr. Pira based on his experience. And in regard to adding quality of life and value to the community, Mr. Pilawa explained there are several factors the Board needs to consider and he is not sure if quality of life is as important. He was not also sure if accidental discharge of pool water is the risk. Mr. Pira stated those fish have been in that stream 10 to 12,000 years, and a lot of time and money has been invested in that property. It is a unique stream for the state and has potential for education. 

Mr. Pilawa explained the Board needs to consider whether there is a beneficial use to the property without a variance; is the variance substantial; will the essential character of the neighborhood be altered; will adjoining properties suffer any detriment; will delivery of government services be adversely affected; can the predicament be feasibly relieved through some other method than a variance; and is the spirit and intent behind the zoning being observed and substantial justice done. He explained further that any given factor may be more important, but what they need to decide is whether adjoining properties will suffer a detriment and how the Board perceives the risk. 
Mrs. Leo explained when they bought the property they liked the area, the club, fishing, swing sets and it seems all those things are going away. The reason they got the fence was for the pool.
Mr. Pira explained part of his job is to recommend buffers – with a stream of this caliber he would recommend it be a restricted area. Mr. Pilawa explained to Mr. Pira that the Board has to determine whether the variance is substantial – Mr. Pilawa did not feel that they viewed this request as such; if the appellant was asking for a four foot variance that may be different.
Mr. Pilawa again listed the factors to be considered. He felt the question is whether the predicament can be feasibly relieved through some other method, and will adjoining properties suffer a detriment. Ms. Nolan questioned what kind of vegetation is between the fence down to Spring Brook. Mr. Leo responded that from the back to the brook there are large trees, ivy and pachysandra. Mr. Pira did not dispute that. He did comment that using bromine which will handle the bacteria, PH levels and algae would clearly kill stream organisms as well. Ms. Nolan, who is a pool owner, explained that chlorine and bromine work the same way and people cannot get in the pool if it is too concentrated. Mr. Pilawa commented he has never drained his pool in seven years, but just let water out below the skimmer. 
Mr. Leo summarized they are just asking for consideration of 130 feet from the pool to the brook. If they were to move the pool location they would have to move and clear trees which could be more harmful. Ms. Longo pointed out that if the brook trout have been there thousands of years, there was a worse situation not too long ago and they still survived. 
Bobbie Nolan moved and Sophie Horvath seconded that the variance in Case 06-13 be granted. Mr. Pilawa offered he was conflicted for these reasons: I think from a zoning perspective enough of the factors are there with evidence and should be granted; on the other hand who wants to be on the zoning board that kills the brook trout. Ms. Horvath asked how many pools are in the area. Mr. Leo replied two, one at the corner of Springway and one on Parkside. Ms. Nolan explained that the variance is not substantial – 16 ft. is not much; the essential character of the neighborhood should be considered, but being an experienced pool owner it’s hard for me to think of there being a major catastrophe with a brand new pool; and knowing how much water is expelled is very limited – she don’t think the neighborhood will be affected. Mr. Pilawa added there is substantial evidence to grant the variance; the delivery of government services will not be affected; as with smaller lot sizes this predicament cannot be feasibly relieved through some other method; and the spirit and intent behind the zoning would be observed and substantial justice done by granting the variance; and it is immaterial whether there was knowledge of the zoning. Upon the roll call all members voted yes (5-0), motion carried.

Mr. Pilawa accepted Paul Pira’s letter and aerial photo as evidence.

Continuance CASE 05-34: Paul Murphy, Northwest corner of Mayfield & Rockhaven Rds., Chesterland, OH-requests to split an R-4 District 6-acre residential lot into 2 lots; a 3.471 acre lot fronting Mayfield Rd. in the R-4 District, and a 2.539 acre corner lot in the R-1 District on Mayfield & Rockhaven Rds. Violates SEC. 411 Minimum Dimensional Requirements R-4 District-minimum lot size is 5 acres.

Mr. Kearns read the variance request and violation. Mr. Pilawa explained that when Mr. Murphy and Mr. Zeolla were last present the Board went through all the evidence. The issue of Res Judicata was raised and Mr. Pilawa made references to a couple of court decisions that the Board had decided on Res Judicata. Mr. Pilawa had invited Mr. Murphy to provide a brief on such and why he felt it did not apply, which he did. 

Mr. Murphy commented there was a second issue in regard to sewage where there was a certain area incorrectly filled in by the county investigator. He clarified the corrections and had provided Mr. Kearns with revised versions. In regard to Res Judicata the Grave and Kaschalk cases are not applicable in this instance. He referred to the McDonalds in Chesterland to Lynn Drive where it is zoned residential – it would be a case where if you want to put a commercial use it would be a use variance. With Mr. Zeolla the use is clearly residential. Now if Mr. Zeolla wanted to put a McDonald’s there the Board would have to find unnecessary hardship. Res Judicata is not easy to show in a use variance, but with an area variance the Duncan factors have to be applied and when you change the acreage you do have to look at it again. 

Mr. Pilawa commented it has to be a substantial difference. The number one difference is lot size and the evidence that was presented. Mr. Murphy replied that even more than the evidence the last time it was a straight split – with no consideration of soils. The fact that Mr. Zeolla went out and in order to comply with the spirit and intent rather than a straight split make a difference and going to the Health Department to see if there could be onsite sewage would comply with the spirit and intent.
Mr. Pilawa responded that as he sees the case law and what the Board has to determine, “is the application substantially different than the variance requested?” They are still asking for a split in two pieces in a particularly zoned area – Mr. Pilawa didn’t see it as substantially different.
Mr. Murphy explained the applicant has to show changed circumstances. The homework has been done and the reason behind Munson zoning has been investigated.

Ms. Nolan asked Mr. Pilawa what kind of change he is looking for. Mr. Pilawa responded he is not looking for anything but the circumstances have to be changed and both need to be buildable lots.
Mr. Murphy commented that a three acre lot would not be buildable. The Geauga County Board of Heath would not have issued a permit for the parcel to the west. They had to expand that parcel so there was sufficient soil to get the department’s blessing which is what the soil test supports.

The corrections to the Health Department’s documents were discussed. Mr. Murphy explained that on #86 the 3.469 acre parcel the soil type and rating was originally inadvertently put below. It was deleted and moved up. He also added that on that lot he had noted Sebring as it should have been; the dates are when he was out there. When asked if the applicant checks off the area for construction, Mr. Murphy responded the soil scientist filled it in on behalf of the applicant. Both lots were approved for basements. The original exhibits were 615 and 615-2.
The meeting was recessed at 8:07 pm and resumed at 8:20pm.

Mr. Pilawa commented that it occurred to him that Lonny Beck was not present the previous time. It was decided that Richard Wright who served at the first hearing should replace Mr. Beck. Everyone agreed. Mr. Wright had no questions at that time. 

Mr. Murphy asked that all the exhibits be included: the GIS map showing the lay of the land and showing all of Rockhaven that is mostly 2.5 acre lot; soils map dated 12-21-2004 that goes with the Fincham Report dated 4/18/2005; survey of August 2005 approved by Art Temple; legal description by County Engineer; corrected lot evaluation with map dated 5/24/06; county visit of 6/5/2006; and map attached dated 5/23/2006 and brief submitted on Res Judicata. The applicant would move all be admitted into evidence. 
Sheryl Hopkins of 12707 Rockhaven asked how many homeowners were notified. Thirty-three property owners were notified. Mr. Pilawa commented that down Rockhaven the lots are predominantly 2.5 and 3 acres. The Hopkins’ noted they have over six acres and know of other properties with more. 

Mr. Murphy was asked where the driveways would be located. Mr. Murphy responded one would be on Mayfield and the corner lot driveway would be off of Rockhaven. The larger parcel is off of Mayfield.

Matt Jenkins, affected property owner, explained he noticed someone was digging a hole on Rockhaven and one-half hour later it was full of water. The area is always wet and cattails grow there. A stream runs right through that and he can’t see how it would work. Mrs. Francis Jenkins commented if the Board approves the request they are going to have neighbors with flooding all the time. The Jenkins’ had bought additional property and now have 2.5 acres. They live on the southwest corner and their home was built in 1879. 
Mr. Murphy said Mr. Zeolla indicated he would like to address some concerns. Mr. Zeolla stated he purchased the property in 1994 as an investment, and now that all three of his children have gone to college he is looking for a variance. He has approval for septic tanks and knows nothing about flooding. 
Mr. Murphy reiterated that the township’s zoning is generally 2.5 acres. Mr. Zeolla has proposed a split to comply with the soil conditions – reference SEC. 405 R-4 and the exhibits he touched upon. Mr. Zeolla testified it is a high traffic area and not conducive to a six acre lot; he hired Mr. Temple to do a survey and Mr. Fincham for a soil analysis. The lots were approved as buildable. Mr. Murphy went on to say that yes he could make a beneficial use; it is not a substantial variance; the character of the neighborhood would not be altered; there is no testimony it would be a detriment as it is up to Mr. Zeolla to control the water; it is in the essential character of the neighborhood where most properties are two to three acres; it would not affect delivery of government services; and most importantly the spirit and intent would be observed and substantial justice done by granting the variance. Mr. Murphy mentioned the Petronzio split as a comparable case. The opposition from Mrs. Ahern regarding it being a wetland is a federal issue. It would not be changing the character there are already 2½ acre lots. We think the Duncan factors have shown area factors and should be granted.
Bobbie Nolan moved that the variance be granted for Case 05-34 as requested. There was no second.

Sophie Horvath moved and Richard Wright seconded that Case 05-34 not be granted due to the fact it substantially does not differ from the initial request of 1999 based on the fact that the lot in question is a wetland. Mr. Pilawa questioned if she is moving to dismiss the case based on Res Judicata? Ms. Horvath replied “yes”. Discussion included: the evidence presented on Res Judicata in the brief had questionable things; the one case of Kaschalk with the bed and breakfast and her second appeal was a request for home occupation from four to two bedrooms; Mr. Pilawa found the same situation as the initial request based on a lot split – and the appellant is still requesting a lot split; the soil has not changed; the lot is still in the flood prone area where Munson requires five acres. The Board is not here to grant a lot split that has not really changed. Mr. Wright agreed with what Mr. Pilawa had stated but added that the work is excellent from Mr. Murphy. Ms. Nolan disagreed with the above statements in that she believed there was a substantial changed in the variance request; the sizes have changed to make both lots buildable through the Geauga County Department-both have enough soil and it has been approved to hold two separate disposal systems and therefore she does not think it is a case of Res Judicata. Mr. Pilawa commented that from the moment he realized this case had been heard in 1999 he did the research. A request for a split done in 1999 was heard and the Duncan factors were applied; a decision was made and there was no appeal. Six years later the Board is being asked to approve a lot split and the only difference is the size of the lot. Mr. Pilawa still thinks that in spite of Mr. Murphy’s arguments – and clearly the presentation in 2005 and 2006 is much better and addressed some of the issues – it doesn’t mean it is any different and he believes it bars the Board from hearing it again. Upon the roll being called members voted as follows: Ms. Longo-yes; Mr. Wright-yes; Ms. Horvath-yes; Ms. Nolan-no; and Mr. Pilawa-yes. Motion carried 4-1.
Mr. Murphy stated that for purposes of judicial economy should there be an appeal on merits if the court finds the BZA decision incorrect. Mr. Pilawa had the same thought but the prosecuting attorney has recommended they do not do that. If the court finds in Mr. Zeolla’s favor on Res Judicata, the Board has to hear him again.
Lucy Longo moved and Bobbie Nolan seconded to approve the findings of fact for Case 06-10. Motion carried. Members then signed the Decision of Board forms from the June meeting.
The meeting was adjourned at 9:00 pm.
___________________________________


______________________________
Dennis Pilawa, Chairman


                        Paula Friebertshauser, Secretary
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