 Board of Zoning Appeals

Munson Township
Minutes of June 15, 2006
Chairman Dennis Pilawa called the meeting to order at 6:40 p.m. Bobbie Nolan, Sophie Horvath, Lucy Longo, Alternates Richard Wright and Gabe Kezdi, Secretary Paula Friebertshauser, and Court Reporter Nayann Pazyniak were present. Lonny Beck was absent (Gabe Kezdi served in his place). The Pledge of Allegiance was said. 

Mr. Pilawa asked those people who hadn’t signed in to do so. He indicated the agenda was on the table. He explained that the Board of Zoning Appeals is a quasi-judicial Board, which acts in the role of judges. They take facts as presented and apply certain standards of law then make a decision. A court reporter is present so that anyone wishing to speak for or against the case must be sworn in for the record. The record is made up of testimony and evidence presented. Anyone not in agreement with the decision of the Board could take the case to the Court of Common Pleas within 30 days after the minutes of the meeting are approved. 

Sophie Horvath moved and Bobbie Nolan seconded to approve the minutes of May 18, 2006, as written. Motion carried.

Continuance: CASE 05-34: Paul Murphy, Northwest corner of Mayfield & Rockhaven Rds., Chesterland, OH-requests to split an R-4 District 6-acre residential lot into 2 lots; a 3.471 acre lot fronting Mayfield Rd. in the R-4 District, and a 2.539 acre corner lot in the R-1 District on Mayfield & Rockhaven Rds. Violates SEC. 411 Minimum Dimensional Requirements R-4 District-minimum lot size is 5 acres.

Tim Kearns, Zoning Inspector, was sworn in. He read the variance request and violation and referred to the GIS map indicating the Sebring soil type in the flood prone area. 
Paul Murphy, representing Mr. Zeolla, was sworn in. He suggested that Mr. Zeolla explain what has been done since the last hearing. Mr. Pilawa explained to those present that this is a piece of property for which a variance was filed in 1999. There was a property split of 3 acres and 3 acres (Case 99-19). The application was denied at that time. The filing in 2005 was a split of the same property with the claim that it is different. Mr. Pilawa felt it important to talk of the doctrine of Res Judicata. He stressed to Mr. Murphy that it is important to hear his impression of Res Judicata and how the application is substantially different from that of 1999. 

Michael A. Zeolla was sworn in. Upon Mr. Murphy’s cross examination, Mr. Zeolla confirmed that Fincham Soil Services was requested to obtain a lot evaluation; each lot (2.5 acres and 3.469 acres) was approved for septic by the Geauga County Health District (See Exhibits 615 & 615-2); and when he appeared in 1999 the request was for (2) 3 acre sub lots cutting the 6 acre parcel in half – since that time he received information from Fincham Soil Services recommending the property be split into 2.5 and 3.5 acres for sewage disposal.
Ms. Nolan pointed out that the date on top of the lot evaluation said 5/24/06 but the date on the field test was 6/5/06. She wondered how there can be a field test after the approval. Mr. Murphy explained the top portion was executed by Mr. Fincham, and below the dotted line is what is filled in by the county. They send someone out to look at the property. Mr. Fincham was with David Sage from the county for the field test.
Mr. Pilawa explained that from the time of the last presentation, the township has had the application of Res Judicata in other cases. If it applies it will serve to bar the application. It will not bar it from being heard if there is a substantial difference in the facts presented. Mr. Pilawa felt the only change is in the split. He felt it beneficial if Mr. Murphy would list the differences between the cases.

Ms. Nolan wondered if it weren’t different because of the lot sizes and new evidence presented. Mr. Pilawa reiterated if the change in the facts are to a material issue Res Judicata would not bar, but if not significantly different it is barred from being heard. The courts have held that if the applicant in the original application had an opportunity to present all evidence and didn’t than it is too bad for the application. Ms. Horvath asked if the first time it was denied was due to the flood prone issue – because it still exists. Mr. Pilawa responded that in 1999 it is likely they did not make findings of facts. As he recalled it was simply a matter of the Board determining the case didn’t meet the Duncan factors.
Mr. Murphy, in response to Res Judicata, provided an example of a situation to help show how different this application is. He explained if you have a house and encroach 10 feet and are denied he believes you can come back and instead of 10 feet make it 5 feet to be more compatible to the neighbors. Mr. Zeolla said he split it 3 acres and 3 acres with no consideration to the water table or even if he could get septic approval. Mr. Murphy commented he didn’t even get a copy of the original minutes. Knowing the terrain he knew they had to go out and see what they needed to do. Mr. Fincham recommended enlarging one lot so it could have a proper on-site septic system field. It is a different appeal with the Fincham report. At the last hearing it was pointed out they needed to go to the county and get their opinion that Mr. Fincham’s reports were valid. It says if both lots are subdivided by the submitted plans they will be approved. Mr. Murphy commented that most of the properties in the area are between two and three acres. Mr. Murphy felt they were within the four corners of the Munson Zoning Resolution and that Res Judicata is not applied based on significant evidence presented.

Ms. Horvath asked since they presented a site plan did the contractor look at the practicality of the situation. Mr. Murphy responded no because the first step was to obtain the variance. Ms. Horvath commented she didn’t see anything on Mr. Fincham’s report that involves he recommends, concurs, or advises. Mr. Murphy responded that Mr. Fincham is the one who prepared the drawings of the homes and septic fields, and it indicates on the Geauga County Health District report that Mr. Fincham was present and it has been approved. Ms. Horvath pointed out it says the rating is slight/unsuitable. Mr. Murphy commented that apparently it is the sanitarian’s comment but is not significant enough to disapprove. Ms. Nolan pointed out that on the 2.5 acre lot it shows slight/unsuitable, and on the 3.4 acre lot the rating is blank, but depth-to-rock says slight to severe. Mr. Murphy indicated the information was put on the wrong lines. He also thought the soil should be Chili/Sebring not Chili/Fitchville, and the depth-to-rock should be blank. Mr. Kearns agreed that the 3.469 acre lot in the flood prone should be Chili/Sebring. 
Mr. Kezdi asked Mr. Zeolla if the 4-bedroom home on the 3.4 acre lot is for a primary residence or a to sell. Mr. Zeolla said the lot would be for sale to build, he lives in Chesterland. Mr. Kezdi commented that a 4-bedroom home with a basement may be asking for trouble in that area. Mr. Murphy asked to see where the basement was noted.

Mr. Pilawa commented he was still not convinced there has been a change in the facts – there has been a change in the presentation but he doesn’t see new material. He added that in the absence of this variance there would still be a beneficial use of the property. Mr. Murphy responded that it is not a 6-acre neighborhood and they are not going to build that type of home. He added that all the Duncan factors do not have to be applied. Mr. Murphy requested that with the misrepresented information and seeing the hesitancy of the Board, he would propose they table this for a month so he can go back to the Health District and obtain the correct soils, and he would prepare his take on Res Judicata. 

Mr. Pilawa commented he was just faxed a decision with the Board’s application of Res Judicata in another case. They applied it properly in the case of Dolores Kaschalk.

Mr. Pilawa stated for the record that 33 affected property owners were notified. Francis Jenkins of 10065 Mayfield Road commented that it is getting onerous with all of these meetings. It is hard for homeowners to keep coming. She is very opposed to the request. Mr. Pilawa commented that this 30-day extension could be helpful to the neighbors in this instance.

The Board recessed at 7:29pm and the meeting reconvened at 7:42pm.

Mr. Pilawa explained there is a request for a continuance of 30 days for additional information for lot evaluation forms. They need to be revised to have the information on the correct lines and clarify two exhibits, and also provide the Board with Mr. Murphy’s position on Res Judicata. Mr. Kearns added that there is a continuance fee of $100.
Bobbie Nolan moved and Lucy Longo seconded that for Case 05-34 we grant a continuance until July 20th for the reasons Mr. Pilawa stated and with a continuance fee of $100. Motion carried.
CASE 06-09: Wendy Musgrave, 11780 Blue Heron Tr., Chardon, OH-request to keep an existing 10 x 14 ft. accessory building 2 ft. from the west side property line. Violates SEC. 411 Minimum Dimensional Requirements R-1 District-minimum side yard is 25 ft.

Mr. Kearns read the variance request and violation. Wendy Musgrave was sworn in. She explained they placed the accessory building with no knowledge that it was in violation. When they applied and were approved for a prior variance for the driveway they assumed the whole line went back all the way, and where the driveway ends is the building. When they purchased the property the lot was already cleared and had a driveway pad. They were told where it was clear was their property when in fact it was the neighbors. Mr. Kearns pointed out the grassy area in the picture is in fact the neighbor’s property.

Mr. Pilawa stated for the record that there were 19 affected property owners notified. 

Anthony M. Banno of 11760 Blue Heron Trail and adjacent neighbor commented for the record he had not been adversely affected. He explained the printout he has shows the building one-hundred percent on his property. He wondered if that were the case would the variance be in his name. The Musgrave’s also had several surveys and have tried talking to Mr. Petersen from which the property was purchased. Mr. Pilawa commented that Mr. Banno really wouldn’t have it in his name it would have to go with the property at 11780 Blue Heron Trail as applied for. Mr. Kearns commented that when one of the two decides to sell it could be a serious problem. 
Gabe Kezdi moved and Sophie Horvath seconded that the variance requested in Case 06-09 for Wendy Musgrave to keep an existing 10 x 14 ft. accessory building 2 feet from the west side property line, be approved. Upon the roll call all members voted yes (5-0), motion carried.

CASE 06-10:  George Shaffer, 10620 Mayfield Rd., Chesterland, OH-request to construct a 96’ x 66’ accessory building. Violates SEC. 801 Conditional Uses shall be permitted only upon issuance of a Conditional Zoning Certificate by the Board of Zoning Appeals to at least one owner of the property. SEC. 802.1c. Accessory structures for the storage and servicing of equipment needed for the operation. SEC. 802.1b. A pro-shop for the retail sale of merchandise customarily associated with such a use.

Ms. Nolan excused herself from hearing the case because both of her children have worked at Alpine Valley. Mr. Pilawa also said for the last five years he has been the NDCL Snow Fun Group Advisor, but thought he could decide fairly. Ms. Horvath commented the Board would be losing both a Chairman and Vice-Chair. No one present had a problem with either Ms. Nolan or Mr. Pilawa hearing the case.
Mr. Kearns read the variance request and violations and pointed out it is a conditional use. He explained Mr. Shaffer is the General Manager for Alpine Valley and has the responsibility to take care of the variance request. Ms. Nolan questioned why the Board is hearing this case. Mr. Kearns explained that anything they want to do has to have a conditional use.

George Shaffer was sworn in. He explained the building that collapsed needs to be replaced. They would like to update the area and have a nice entrance. Mr. Pilawa questioned how different the new building would be. Mr. Shaffer explained it would be a single story and have what would be like a small covered bridge at the entrance. Tickets could be purchased from the outside window. Inside there would be access to register for ski school, get skis on boards, rest rooms and a rental facility. The parking lot would be regraded and enlarged. They are scheduled to begin work on Monday. 

Mr. Pilawa stated for the record that 53 affected property owners were notified. 

Dave Faller of Chartley Court said he hated the old barn and felt a new building in the area would be a good thing. Ms. Longo commented that the gravel drive is very pleasing to environmentalists because it is very permeable. Ms. Horvath brought up that on the application it says equipment storage and repair and is available for rental. Mr. Shaffer clarified that is the use for the party center in the other building. When questioned about lighting, Mr. Shaffer explained any lighting would be covered with the porch and there is no need for any additional.
Sophie Horvath moved and Lucy Longo seconded that the variance requested in Case 06-10 by George Shaffer for Alpine Valley be approved as requested. Discussion included that even though there can be a beneficial use without a variance a conditional use is needed; the variance is not substantial; there was already an existing building so it will not affect or alter adjoining properties; it won’t affect the delivery of government services; and the spirit and intent will be observed and substantial justice done by granting the variance. Upon the roll call, all members voted yes (5-0), motion carried.
Bobbie Nolan moved and Lucy Longo seconded to approve the findings of fact for Case 06-07. Motion carried. Members then signed the Decision of Board forms from the May meeting.
The meeting was adjourned at 8:20 pm.
___________________________________


______________________________
Dennis Pilawa, Chairman


                        Paula Friebertshauser, Secretary
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