Board of Zoning Appeals

Munson Township
Minutes of January 19, 2006
Chairman Dennis Pilawa called the meeting to order at 6:41 p.m. Sophie Horvath, Lucy Longo, Bobbie Nolan, Alternates Richard Wright and Gabe Kezdi, Secretary Paula Friebertshauser, and Court Reporter Jill Kulewsky were present. Lonny Beck was absent (Richard Wright served in his absence). The Pledge of Allegiance was said. 

Mr. Pilawa asked those people who hadn’t signed in to do so. He indicated that the agenda was on the table. He explained that the Board of Zoning Appeals is a quasi-judicial Board, which acts in the role of judges. They take facts as presented and apply certain standards of law then make a decision. A court reporter is present so that anyone wishing to speak for or against the case must be sworn in. Anyone not in agreement with the decision of the Board could take the case to the Court of Common Pleas within 30 days after the minutes of the meeting are approved. 

Bobbie Nolan moved to nominate Dennis Pilawa as Chairman. Sophie Horvath seconded and upon the vote all members voted yes (4-0). Motion carried. Mr. Pilawa abstained from voting.

Sophie Horvath nominated Bobbie Nolan as Vice-Chair. Lucy Longo seconded and upon the vote all members with the exception of Ms. Nolan who abstained, voted yes (4-0). Motion carried.
Bobbie Nolan moved and Lucy Longo seconded to accept the minutes of December 15, 2005, as written. Motion carried.

CASE 05-32: Lawrence Bodnar, 12591 Heath Rd., Chesterland, OH-request to keep an existing 8’ x 10’accessory storage building 27” from the south property line. Violates SEC. 411 Minimum Dimensional Requirements-minimum side yard is 25 ft.

Tim Kearns, Zoning Inspector, was sworn in. He read the variance request and violation and presented photos of the building location. When asked, he pointed out the location of the building on the site plan, and commented that it can’t be seen from the road.

Lawrence Bodnar was sworn in. He explained the shed was built in late 1999. He went to the Chesterland Building Department. They told him the storage shed was considered a temporary building and he didn’t need a permit. Mr. Bodnar said he had lived there two years and his address was Chesterland so he thought that is where he needed to go. He explained the house is on a hill and the property slopes down in the back. The shed was put in that section of the yard in a clump of shrubbery and is unobtrusive to anyone. He uses the shed for storage of yards tools and a tractor.
Andrew Gibb of 12580 Heath Road commented he received notice but doesn’t understand why anyone would have a problem with it. Mr. Kearns mentioned that the case was inherited from the prior zoning inspector.

Mr. Pilawa stated for the record that there were 17 affected property owners notified. Mary Ann MacLean of Berkshire Hills Country Club, commented she has known Larry because of the Club. She 
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never noticed the shed so doesn’t see how it can be obtrusive. Mr. Bodnar takes great care of his yard and she has no problem with the request.
When asked if the foundation is cement, Mr. Bodnar responded no, it is on a skid, but couldn’t be moved easily. With the house being built on a hill the current location is really the best place for it. There is a level area in the front, but it is not permitted there either.
Bobbie Nolan moved and Lucy Longo seconded that the variance requested in Case 05-32 be granted. Discussion included: even though the shed is 27 inches from the property line, Mr. Bodnar has stated there is no other place for it to go; the variance is not substantial; the essential character of the neighborhood will not be altered; adjoining properties will not suffer a detriment; the delivery of government services would not be adversely affected; and the predicament cannot be feasibly relieved through some other method because the shed can’t be put anywhere else; and the spirit and intent behind the zoning would be observed and substantial justice done by granting the variance. Upon the roll call, all members voted yes (5-0). Motion carried.
CASE 05-33: John Wilson Jr., 10779 Mayfield Rd., Chardon, OH-requests to operate a lake and pond management business and retail store. Violates SEC. 401 Uses Not Specifically Mentioned-pond management is not a permitted use in the Commercial District.

Mr. Kearns read the variance request and violation and presented a picture of the Aqua Doc business. He explained that they wish to buy the DeBord property. DeBord is looking to move to another location in Munson. Mr. Kearns indicated on the plan that building #1 would be a retail shop and the house would be the office. On the other side is a rental property. All the trucks would be parked in the back. Mr. Kearns verified there are two properties.
Mr. Pilawa reminded the Board that this is a “use” variance. He felt this case is a little different because there is a part in our book for permitted use and he is not sure that a finding couldn’t be made that the use is similar and compatible to uses in the district. 

Ms. Horvath questioned Mr. Kearns about the retail store. He explained it is his understanding that Aqua Doc has a crew that goes out and looks at the ponds and services them, but once the homeowner knows what to do they can come in and purchase what they need. 

John Wilson Jr. was sworn in. He explained Aqua Doc has been in business since 1983, and he bought the company in 1989. They have been located in Kirtland for 8 years and have outgrown the rented facility there. They are ready to own some property and the 3 ½ acres in Munson Township would provide plenty of room. The purchase agreement is contingent upon the variance approval. They currently have 20 full-time employees and expect between 38 and 50 in the next 5 years. 

Nathan Robinson, Sales Manager and Project Manager of Aqua Doc, was sworn in. He distributed literature on the company and explained they are the largest aquatics firm in northeast Ohio and are very unique in what they do. They have biologists on staff and their business is widespread over the state. Mr. Robinson explained that as ponds age, they create open habitats for wildlife to thrive. They looked at the DeBord property and saw potential to improve the property. When asked what kinds of changes they are 
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looking to make to the buildings, Mr. Robinson explained they have extensively researched the property. The block building was built in 1951. They have plans to make a more homogenous wood façade to blend in with the historical district aiming for a more “homey” look, not boxy or corporate. There are also a lot of dead trees on the eastern corner they want to clear out. 
When questioned as to any safety concerns with the concentration of chemicals, Mr. Robinson replied there is no more of a hazard than going to Giant Eagle. Anything they use has been EPA approved. They would also go the Fire Department for an inspection. 

Ms. Horvath asked for assurance that the products are environmentally friendly. Mr. Robinson explained that as long as they are used correctly there should be no problems. They mostly do aeration systems and fountains. Ms. Nolan asked if there were any plans for a pond on the property for display purposes and would there be any fish pick-ups. Mr. Robinson confirmed they have plans for a beautiful display. They do have some customers who in June and early October order fish and they bring them from a supplier, but do not raise them there.
When asked about future growth and how soon they may outgrow this site, Mr. Robinson replied that they feel they could triple the business on this site.

Mr. Pilawa stated for the record that there were 33 affected property owners. 

Michael Ahern of 9984 Mayfield Road, was concerned about additional traffic and wondered if there were any ideas for traffic control. Mr. Robinson explained that in their proposal there are two parcels and their intention is to combine the properties and widen the drive on the east side for safety and visibility.

Ms. Horvath wondered if the variance is granted and the purchase is contingent upon that, who is acquiring the variance. Mr. Pilawa explained if for some reason Aqua Doc reneged on the deal another purchaser could run a pond and lake business and retail-related store. 

Richard Wright moved and Sophie Horvath seconded that the variance requested in Case 05-33 be approved. Discussion included that because the specific business is not listed as a permitted use (the specific uses do not even show computers) it is a hardship; the granting of the business use will not affect the rights of adjacent properties; the request is consistent with the spirit and intent of our zoning; for the business to do business there is no other economically viable way to do it without requesting a variance; and the use is similar and compatible to nearby uses. Upon a call of the roll, all members voted yes (5-0), motion carried.
CASE 05-34: Paul Murphy, Northwest corner of Mayfield & Rockaven Rds., Chesterland, OH-requests to split an R-4 District 6-acre residential lot into 2 lots; a 3.471 acre lot fronting Mayfield Rd. in the R-4 District, and a 2.539 acre corner lot in the R-1 District on Mayfield & Rockhaven Rds.  Violates SEC. 411 Minimum Dimensional Requirements R-4 District –minimum lot size is 5 acres.

Tim Kearns read the variance request and violation and presented a picture of the property from the GIS. He pointed out in the upper left-hand corner it shows (SB) – Sebring silt loam – which means deep, 
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nearly level, poorly drained soil – suitable for use for woodland, not for buildings, not recommended for sanitary facilities. 
Mr. Pilawa commented that one of the problems is that when serving on the Board prior information is gathered, and he thought the request had been heard before. It was confirmed that the issue came before the Board on May 20, 1999, Variance 99-19 was denied. Mr. Kearns explained the difference in the cases is the acreage was changed in the property split.
Paul Murphy, an attorney representing Mr. Zeolla, clarified this is a new request. The original request was for a straight 3-acre split. Since that time, they determined there should be some evidence before the Board that Mr. Fincham would verify soils would be suitable for building on a 3 ½ and 2 ½ acre lot split. 
Mr. Pilawa wondered if Res Judicata applied. Mr. Murphy felt there is no Res Judicata. As a former Chairman of the Chesterland zoning board, he felt this request is significantly different. It is a different split and they have evidence from Mr. Fincham that if the lot is split as proposed, a residence could be built.

Mr. Murphy asked Mr. Kearns if he had given him a soils map. He wanted to supplement the maps with the location of the soil survey. It shows where it could support a septic system and a home. He requested that it be added as part of Mr. Fincham’s report. 

Mr. Murphy then examined Mike Zeolla. He verified the following: Mr. Zeolla was the owner of the property; the property in question is a six-acre parcel on the corner of Rockhaven and Mayfield Roads; he wants to split it into a 3 ½ and 2 ½  acre lots; all lots are within 2 ½ to 3 acres in the area; he was the property owner back in 1999. When cross-examined, Mr. Zeolla explained he did not provide evidence back in 1999; Mayfield Road is a high traffic area; he doesn’t think a house on six acres would be feasible; according to the GIS, going north on Rockhaven the sizes of the properties are 2.3, 2.8 and across the street 1 ½, 1, and 2.6 acres – his request is in keeping with the neighborhood; a 14-acre parcel owned by Petronzio was split into 3 parcels – the smallest being 2.75 acres; hired soil scientist Mr. Fincham, who verified if the property were split into 3 ½ and 2 ½ acre lots, a house could be put on each lot and with that report a map was provided; the land was surveyed by Art Temple based on Mr. Fincham’s report; clarified Mr. Fincham said 3.471 and 2.539; he doesn’t feel it is conducive to a six acre lot with one house; the variance is not substantial; he doesn’t see a detriment; the delivery of government services would not be affected; he did not purchase the property with knowledge of the zoning; the situation could only be solved by taking it to the Board to see if it could be split.
In looking at the map, Mr. Wright commented that it looks like three-quarters of the property is unsuitable and he asked Mr. Zeolla if by putting the house in the front is there enough area in the back for septic. He also commented that in looking at the Fincham report it is factual but there is no recommendation. 
Mr. Murphy responded that he could bring Mr. Fincham in for his verbal opinion. He added that there is no permit from the Health Department because it can’t be done until the property is split. When they 
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would go to the Health Department, Mr. Fincham would then provide a statement. Mr. Pilawa commented they are looking for an opinion. 

Mr. Murphy indicated that the map attached to the report is from Mr. Fincham indicating where the split should be. Mr. Pilawa commented he didn’t see where it is his opinion. Mr. Murphy conceded that if that is a sticking point, he should have Mr. Fincham here. 
Mr. Pilawa explained that in the absence of that opinion it may be a problem. He felt there is a beneficial use, and even though the Board previously approved a property split, any single case has no precedential effect – each case is fact intensive. Mr. Pilawa advised Mr. Murphy that if he wanted to bring in additional evidence he could request a continuance. 

Mr. Pilawa stated there were 33 affected property owners. Michael Ahern referenced the cross examination and asked why it wouldn’t be feasible to build one home instead of two. Mr. Pilawa explained they were talking about the economical factor and it would be more economically feasible to build two homes. Mr. Murphy again pointed out most of the lots in the area are 1, 1 ½ and 2 acres. Cynthia Ahern of 9984 Mayfield Road, was totally opposed to two houses being on beautiful wetlands. Her property is just west of the property in question. 

Melvin Beard of 12780 Rosetta Drive, explained when he purchased his property he had to have a perk test and if you can’t build on it what’s the use. 

Mr. Pilawa referred back to the continuance discussion and mentioned there is a $100 continuance fee. The next meeting would be February 16th. Ms. Nolan suggested giving a three-month leeway. Mr. Murphy requested a continuance.

Bobbie Nolan moved and Lucy Longo seconded to grant the continuance request for $100 for three months. Motion carried (5-0).

Bobbie Nolan moved and Lucy Longo seconded to approve the findings of fact for Case 05-31. Motion carried.
The meeting was adjourned at 8:10 pm.
___________________________________


______________________________
Dennis Pilawa, Chairman


                        Paula Friebertshauser, Secretary

PAGE  
5

